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Introduction

As laid out in our position on the user-provider relationship and general purpose Al
(GPAI) from 11*" November, we generally do not support the idea of including GPAI
into the Al Act as it undermines the risk-based approach. Instead, it is necessary to
guarantee the necessary cooperation in the value chain that enables final providers to
comply with the regulation.

Additionally, we want to highlight that we see the transfer of the obligation to
determine the necessary requirements for GPAI providers to implementing acts very
critical. Leaving this central question out of the legislative process and to the EU’s
administrative body is not appropriate considering the possible consequences for
companies.

As the Trilogue is approaching, we, however, want to comment on the general
approach of the Council from 6t December. Although it does not reflect in its
underlying logic our view of the topic and delegates important requirements to

implementing acts in a way we reject, we deem it constructive to at least provide some

recommendations on how the current text could be improved.

Additions are in bold and deletions in strike-through.
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TITLE Ia
GENERAL PURPOSE Al SYSTEMS

Article 4a
Compliance of general purpose Al systems with this
Regulation

1. Without prejudice to Articles 5, and 52, 53 and 69 of this Regulation, general
purpose Al systems shall only comply with the requirements and obligations set out
in Article 4b.

2. Such requirements and obligations shall apply irrespective of whether the general
purpose Al system is placed on the market or put into service as a pre-trained model
and whether further fine-tuning of the model is to be performed by the user of the
general purpose Al system.

Article 4b
Requirements for general purpose Al systems and
obligations for providers of such systems

1. General purpose Al systems which may be used as-highrisk-Alsystemsor as

components of Al high risk Al systems in the meaning of Article 6, shall comply
with the requirements established in Title Ill, Chapter 2 of this Regulation as from
the date of application of the implementing acts adopted by the Commission in
accordance with the examination procedure referred to in Article 74(2) no later
than 18 months after the entry into force of this Regulation. As part of this
procedure, the EU institutions should carry out an impact assessment and
regularly consult expert groups and affected stakeholders and take their views
into account when drafting and adopting the implementing acts. Those
implementing acts shall specify and adapt the application of the relevant
requirements established in Title Ill, Chapter 2 to general purpose Al systems in a
way which is proportionate to the possible risk and benefits of these systems, in
the light of their specific characteristics, technical feasibility, specificities of the Al
value chain and ef market and technological developments. When fulfilling those
requirements, the generally acknowledged state of the art shall be taken into
account. The implementing acts should ensure that the relevant requirements are
allocated appropriately to the entity and role who is best suited to control the
risks that these requirements seek to address, which may be achieved by
contractual agreement between the Al system provider and the general purpose
Al supplier respectively the importer containing obligations for the general
purpose Al supplier or importer to enable the Al system provider to comply with
its obligations under this Regulation. Furthermore, the Al supplier has to enable
the importer of the Al system to comply with its obligation under this regulation.
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The following definition should be added to Article 3:

Al Supplier: Supplier means the natural or legal person that has developed the Al and
holds the rights in the code and the intellectual property rights of the Al. If the
Supplier is not placed in the Union the supplier obligations shall be fulfilled by the
importer.
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Article 4c
Exceptions to Article 4b

7. Article 4b shall not apply when the supplier of the general purpose Al previder has
explicitly excluded any al reasonably foreseeable high-risk uses in the
instructions of use or information accompanying the general purpose Al system.

8. Such exclusion shall be made in good faith and shall not be deemed justified
where the general purpose Al supplier is promoting the general purpose Al for
high-risk uses if the-provider-hassufficient reasonsto-considerthatthe system
may-be-misused.

9. When the general purpose Al supplier provider becomes aware of detects-oris
informed-abeut-market a misuse of a general purpose Al for a non-permitted use,
they shall take al-recessaryand proportionate measures to prevent such further
misuse, in-partictar taking into account the scale of the misuse and the
seriousness of the associated risks.

10. This Article 4c is without prejudice to the general purpose Al supplier being able
to permit in writing a specific provider and/or user to deploy the general purpose
Al for a specific high-risk use in circumstances where the importer, provider
and/or user has expressly consented in writing to undertake the obligations that
would otherwise apply to the supplier under Article 4b. In this circumstance, the
general purpose Al supplier is required to provide all essential, relevant and
reasonably expected information that is necessary for the importer, provider
and/or user of such general purpose Al to comply with the obligations in
question.

Additionally, the following should complement Recital 12c:

The obligation for the general purpose Al supplier to take proportionate measure to
prevent misuse may for example involve the supplier sending a notice to the relevant
provider and/or user. Also, the supplier upon the request of the competent authority
may be required to technically prevent the user from further using the general
purpose Al at stake, where this is possible.

Bitkom vertritt mehr als 2.000 Mitgliedsunternehmen aus der digitalen Wirtschaft. Sie erzielen allein mit IT-
und Telekommunikationsleistungen jahrlich Umsatze von 190 Milliarden Euro, darunter Exporte in Hohe von 50
Milliarden Euro. Die Bitkom-Mitglieder beschaftigen in Deutschland mehr als 2 Millionen Mitarbeiterinnen und
Mitarbeiter. Zu den Mitgliedern zahlen mehr als 1.000 Mittelstandler, tiber 500 Startups und nahezu alle Global
Player. Sie bieten Software, IT-Services, Telekommunikations- oder Internetdienste an, stellen Gerate und
Bauteile her, sind im Bereich der digitalen Medien tétig oder in anderer Weise Teil der digitalen Wirtschaft. 80
Prozent der Unternehmen haben ihren Hauptsitz in Deutschland, jeweils 8 Prozent kommen aus Europa und
den USA, 4 Prozent aus anderen Regionen. Bitkom fordert und treibt die digitale Transformation der deutschen
Wirtschaft und setzt sich fiir eine breite gesellschaftliche Teilhabe an den digitalen Entwicklungen ein. Ziel ist
es, Deutschland zu einem weltweit fiihrenden Digitalstandort zu machen.

Seite 4 von 4 bitkom.org


https://www.bitkom.org/

