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Bitkom represents more than 2,500 companies of the digital economy, including 1,700
direct members. Through IT- and communication services only, our members generate
a domestic turnover of 190 billion Euros per year, including 50 billion Euros in exports.
Members of Bitkom employ more than 2 million people in Germany. Among the mem-
bers are 1,000 small and medium-sized businesses, over 400 startups and nearly all
global players. They offer a wide range of software technologies, IT-services, and tele-
communications or internet services, produce hardware and consumer electronics,
operate in the sectors of digital media or are in other ways affiliated to the digital
economy. 80 percent of the companies’ headquarters are located in Germany with an
additional 8 percent each in the EU and the USA, as well as 4 percent in other regions.
Bitkom supports the digital transformation of the German economy and advocates a
broad participation in the digital progression of society. The aim is to establish Germa-
ny as globally leading location of the digital economy.

On 13 July 2017, the European Securities and Markets Authority (ESMA) published its
long-awaited consultation paper on the “Guidelines on certain aspects of the MiFID II
suitability requirements” and invites for comments on this paper. ESMA's requirements
will affect both the assessment of suitability of clients and the internal processes of
investment firms for assessing suitability.

The ESMA guidelines are dedicated in particular to suitability assessment in the context
of automated advice tools (robo-advice). In this respect, ESMA identifies three areas for
action:

= the particularities of the provision of information for clients (without or only
with limited communication options with personal contacts with the asset
manager);

* theassessment of suitability itself (especially when using an online question-
naire with limited or no human interaction);

= the organisational measures to be taken by investment firms for the provision
of digital advisory services.
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Following the entry into force of MiFID Il on 3 January 2018, the assessment of suitability
will be based on Article 25 (2) of Directive 2014/65/EU on Markets in Financial Instru-
ments (MiFID Il) and Articles 54 and 55 of the Commission “Delegated Regulation (EU)
2017/565 of 25 April 2016 supplementing Directive 2014/65/EU of the European Parlia-
ment and the Council as regards of organisational requirements and operating conditions
for investment firms and defined terms for the purposes of that Directive” (MiFID II).

Under the new regulatory regime in accordance with Section 64 (3) of the German Law on
Securities Trading (hereinafter WpHG-E), asset managers are still obliged to assess the
suitability of asset management in its specific form for the client. This includes infor-
mation on

1. knowledge and experience of the client in dealing with certain types of financial
instruments or investment services,

2. theclient's financial circumstances, including his ability to bear losses; and

3. toobtainits investment objectives, including its risk tolerance.

In this respect, the requirements of the ESMA Guidelines are of particular interest in the
field of digital asset management, so that special attention should be paid to the require-
ments of the ESMA Guidelines with regard to the digital aspects of the assessment of
suitability.

Q1: Do you agree with the suggested approach on the information to be provid-
ed on the suitability assessment and specifically with the new supporting guide-
lines on robo-advice? Please also state the reasons for your answer.

We welcome the fact that ESMA has taken into account the findings of studies on “behav-
ioural finance” as part of the ESMA Guidelines update. We fully share ESMA's basic as-
sumption that clients, at least a certain number of them, are susceptible to bias and to the
way in which certain choices are presented. In many cases, financial decisions are at least
partly influenced by rationally irrelevant aspects from the environment of the decision to
be made, which can lead to suboptimal results. We also agree with ESMA that the assess-
ment of suitability may be ineffective if it does not take account of this behavioural bias.

In order to avoid this, ESMA proposes a number of measures to achieve unbiased respons-
es from the client’s point of view, e.g. with regard to the layout and structure of the ques-
tionnaire, type of question and answer (e.g. “no response” as an answer option), simple
language, etc. In fact, the way in which questions are presented can influence the answers
and thus create or reinforce a client’s bias. However, we believe that the existence of
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measures to achieve unbiased responses from clients is a well-intentioned but unattaina-
ble goal. In our opinion, it is not possible to carry out an assessment of suitability or to
design the WpHG questionnaire in such a way that the client remains completely or large-
ly unbiased.

ESMA's examples alone, which demonstrate how an unbiased answer to the questions can
be promoted, show that these measures can only have a rudimentary influence on the
bias or impartiality of clients. Changing the format of the questionnaire or questions, for
example, may help one client, but the other may find it difficult to see an unbiased answer
because of the format change. In addition, every question that is part of the assessment of
suitability is pre-formulated by people who are biased (due to socialization, occupation-
al/social influences).

In our view, it is therefore the responsibility of investment firms to be aware of the fact

that the interviewed clients might be biased. This fact should then be taken into account
when designing the questions, interpreting the client’s answers and - to take asset man-
agement as an example — when selecting the suitable investment strategy for the client.

We believe that this objective can be achieved not so much by the measures proposed by
ESMA as by standardising the assessment of suitability carried out by investment firms.
With such a standardisation of the assessment, the same kind of answering of the ques-
tions (which are identical for each client) - irrespective of the questioner (whether it is a
person, or — as in the case of digital asset management - an automated application) -
always leads to the same result.

If the assessment of suitability is not carried out in a standardized manner, e.g. for differ-
ent clients by different employees who evaluate the test results at their own discretion,
this can - depending on the persons involved - lead to differing degrees of bias on the
part of the client and to completely different evaluation results on the part of the asset
manager. The more consistently the assessment of suitability follows an abstract logic and
the more consistently the implementation of the determined logic is documented in the
individual assessment, the better the client’s bias can be addressed.

Also a standardized assessment of suitability does not prevent the client from being bi-
ased. The bias, however, is neutralized by the standardization of the test. Remaining dis-
tortions are measurable or recognizable and can be taken into account and documented
when evaluating the assessment by the investment firms. At the same time, investment
firms can put findings - gained for example from the systematic analysis of results or back
testing, - into practice for all clients through rigorously adapting the standardization

process.
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In this respect, we would also like to take a slightly more differentiated view of the thesis
that has been included in several parts of the consultation paper, namely that an “online
questionnaire” and the associated limited or complete lack of contact between people
(namely investment firms on the one hand and clients on the other), would make special
(protection) measures necessary.

From our point of view, the decisive factor in the assessment of suitability is not the factor
“man” or “machine”, but the degree of standardization of the assessment itself. The high-
er the degree of standardization by the respective investment firm, the less likely it is that
the result will be incorrect and biased — irrespective of whether the test is performed by a

human being or an automated application.

With regard to the terms “automated advice tools” and “robo-advice” used in the ESMA
Guidelines, we suggest a definition of both terms that allows for the classification of the
different forms of digital financial services. Especially in the area of investment advice and
financial portfolio management, different digital options are possible and are already
being used. In this respect, it would be helpful to know which of these digital services,
from ESMA's point of view, fall under the term “automated advice tools” or “robo-advice”
and which do not.

Q2: Do you agree with the suggested approach on the arrangements necessary
to understand clients and specifically with how the guideline has been updated
to take into account behavioural finance and the development of robo-advice
models? Please also state the reasons for your answer.

With a view to obtaining information on the financial situation of the client (including his
ability to bear losses) and on the investment objectives, ESMA has rationalised and clari-
fied the existing rules. Taking the age of the client as an example, ESMA argues that this
information would be an important factor leading to a correct assessment of the client
investment objectives. ESMA illustrates this by looking at an older client who indicates a
planned holding period of 20 years for his financial instruments. This information would
indicate a possible inconsistency, unless the client is also interested in his succession plan-

ning.

From our perspective, the questions suggested by ESMA (e.g. regarding marital status)
may but not necessarily have to allow to draw (indirect) conclusions about the financial
situation and / or investment objectives of the client. In addition, questions of marital

status or age are perceived as discriminatory by some clients.
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We therefore recommend to ESMA to leave individual investment firms the scope to de-
velop the questions which, within the framework of their assessment of suitability, will
lead to the best possible results when it comes to obtaining information on the financial
situation of the client and the investment objectives.

If well documented and standardized questions developed by the investment firm in ques-
tion lead to valid and analysable results with regard to the objectives of the assessment of
suitability (financial circumstances of the client and his investment objectives), then this
option is preferable to a catalogue of questions specified by ESMA. This also sustainably
promotes the quality for clients.

Q4: Do you agree with how the guideline on the topic of ‘reliability of client in-
formation’ has been updated to take into account behavioural finance and the
development of robo-advice models? Please also state the reasons for your an-
swer.

ESMA proposes the use of appropriate systems and controls when using questionnaires to
ensure that the information collected is consistent. These measures are important and
must be implemented with great care, especially in the context of robo-advice.

In the guideline itself (guideline 4), ESMA states that the software, which determines risk
profiles, also carries out coherence checks with regard to the responses given by the client.
The aim is to identify inconsistencies between different answers.

Investment firms should in such cases contact the client to resolve material potential
inconsistencies or inaccuracies. As an example, the contradiction between poor knowledge
and experience on the one hand and a high risk affinity on the other is cited.

Like ESMA, we also see the need to use coherence checks to identify any contradictions in
the client's responses to the assessment of suitability.

However, when such inconsistencies arise, we advocate a differentiated approach:

If contradictions arise, which can only be clarified by contacting and consulting the client,
then contacting the client is the right way to proceed. However, if contradictions can al-
ready be pointed out and remedied in the (automated) assessment of suitability by means
of reference to the client, a corresponding note (e.g. in the form of a pop-up window with
a corresponding information text) should be sufficient. In this case, a separate outreach is
not necessary. In particular, it should be made clear that contradictions can be perfectly
understandable. Thus, a client can have higher expenditures than income per month (con-
sumption of materials) and still invest a part of his assets in the long term, if the available

assets provide sufficient substance for it. Contradictions should therefore not, per se,
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exclude investments. Instead, in the event of confirmation by the client, these inconsisten-
cies should be taken into account by the investment form in an appropriate manner when
making recommendations or, in the case of asset management, when making investment
decisions, following a corresponding indication to rule out misunderstandings.
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